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and then by an oversight on the part of
the board, not returned to the boxes,

questions of fact are axclus-vel- rat HAVE TIIEfi

N. Si M. FRIEDMAJS
ciare th,e result. Tte simple
purpose" and duty of the canvassing
board is to asct rtam aud declare the
apparent result cf the Toting. AU
other questions are to hi tried bciore ttie
coart tor coute-- t ng e lections or in quo
warrento proceedings."

The statute provides, Laws 1SU1,
page it 9, s;.t:ou 7, in respect to the
tJwmhip tlectiou board, thst 'af-t- r

the ballots are counted they
shall, together with one tally stieet, t
placed in the ha' lot box, which shall be

securely sealed m such manner thst it
rannct tx opeuei without breaking
ructi erl. The I'dllot box shall then
be placed in cnarge ot the township or
cty clerk, but the keys of said ballot
box shall be held by the chairman of
the board anj the election seal m the
hands of one of the other inspectors of
election."

In this condition I assume the ballot
boxes of each of these towns came to
your committee.

lis LloitteU Authority.
The law presumes that the electiou

boards of these towns have done their
duty and that all the votes cast at such
polls are in the boxes. To overcome
this prumpt!on there must be evi-
dence taken and thtn a judicial deter-
mination, made as to the tact.

This your co mmittee does not pos-
ses the powef to do. The supreme
court or Missouri, in speaking upon this

1
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Cloaks' Astrachan Jackets, Capes, Wraps, Tea Gowns,

Suits, and Children's Cloaks partly given away to our

patrons as Christmas Gifts, many of them at cost, some
of them at half their regular value, others again for a

part of their value.
Fur Trimmed Jackets 32 inches long down to 03.75.
Watteau Pleat Garments, good materials down to 04.
Fur Trimmed and all Kersey Coats, well made and

lined, a raft of them, slashed to even 010.
Newmarkets with hoods, triple or divided capes $15,

$18 and $20 values, your pick for even 010.
$20 Plush Sacque, full length and perfect fitting at

014.05.
Choice of our fine garments, exclusive novelties in fine

Kerseys; also fur trimmed, $33, $40 and $50 values for

this sale at 025. Don't delay in seeing this lot."

All Ladies Wraps in plush and fine twills at a

sacrifice.

We still continue to sell all Ladies Suits at half off.

One lot of Children's Coats in all sizes, $8 and $10

goods, all at one price, $5.
100 Cashmere Tea Gowns, all lined and in any ehade,

$5 goods, for $2.08.
A new lot of Astrachan Jackets just received. Come

and make your selection.
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suhject, uees this language: "When a
ministerial officer leaves his proper
sphere and attempts to exercise judi
cial functions, he is exceeding the lim
it of the law and guilty of usurpa
tion." State vs. Steers. 44 Mo. 13.

Put, it may be said, is the will of the
people to be defeated by the oversight
or neglect ot the election board? Cer
taiuly not, but your committee is not
the tribuual in which such mistakes
may be rectified and redress given.
The courts, and in this case the house
of representatives as well, possess this
power, and they,itmu.t be presumed,
upon a proper uiYestigatiou, will re
dress the error if one exists.

I am clearly of the opinion that these
votes from Plainfied and Paris should
not be counted.

December 12, 1892.
Yours respectfully,

John C. Fitz Gerald.
A short silence followed the readme

of the opinion, which was naturally
broken by the democratic side of the
committee. Mr. Launiere said he
thought the opinion should be con
strued to apply to other precincts than
the two in question; be claimed the
committee had acted judicially in sev
eral other instances where the ballots
had varied from the poll lists and re
turns and where they had been marked
in various ways not in line with the
marks required by the law. Mr.
Turner also stated that the committee
had acted judicially in determining tho
meaning of all sorts of marks found on
the ballots.

Mr. Taggart said that the substance
of the opinion was simply that ballots
found outaide of the boxes should not
be counted and that the board had no
judicial authority and that the opinion
did not in any sense favor going back
into a reconsideration of other ballots
already canvassed and which were no
longer in question.

DUtlna-uijMna-
- Marks.

Mr. Turner Haven't you, Mr. Ben
jamin, thrown out lots of ballots be
cause there were distinguishing marks
upon them? .

Mr. Benjamin No, not to my knowl-
edge. Only when they were improp-
erly marked by the inspectors.

Mr. Taggart Any mark put upon a
ballot by an elector can not be called a
distinguishing mark. The inspector
cannot change the will of the' voter.

James A. Coye thought it entirely
out of place to go back and discuss
every ballot cast regarding which there
might have beeto a difference of opinion.
Mr. Turner said that be believed the
cauvaesing board would yet do the
justice to count the ballots so evidently
cast.

Coming to nnalneaa.
In crder to get some of the questions

before the committee Mr. Launiere
moved that the action of the commit
tee in tallying a certain vote in the
third precinct of the Fifth ward be re-

scinded. The ballot in question had
been marked on the back, "voted but
not deposited. Elector unknown."

Tho chairman declared the motion
out of order on the ground that that
question was not referred to in the
opinion and that it bad been canvassed
and settled upon before and further-
more that the motion had not been
seconded.

Mr. Lmroons thereupon seconded
the motion and the chair again de
clared it out of order. Mr. mmons
agreed with Mr. Launiere that the vote
SDonld be thrown out. ilo said he had
agreed to count it if it didn't exceed
the poll list, and the clerks had made
note to that effect on their tally sheets,
so ho proposed to stand by it.

Mr. Peujamin cU.uu--d that Mr. Gos
had explained the discrepancy satis-
factorily to him and he thought it
should h.ive been satisfactory to Mr.
hmra' Di. Mr, Launiere said Mr.
Benjamin was goin bacfe on the
opinion by undertaking to discuss what
the marks i n the ballots indicated.

Ilrut us; tha Opinion.
Mr. T.igzart said no lawyer would

construe the opinion to mean that the
board should not exercise their ordi
nary intelligence. In this case the
words on the t ack of the ballot them-
selves showed that they went not
p'aced there by th3 elector but by the
insoecVr.

Mr. Emmons rv.d the law in this
case wss not complied with in any
event aa the elector haan t given his
name, there leing nothing to show it.

On the theory of ting compelled 4o
rount all tbe votes in ttie Mr.
Turner claimed it ha 1 not bfen done
and he wanted to go back and count
each of them. Mr. Coye claims. I the

lor tu court, la proper proceeumi,and are not matters which your cou-nuit- e

havt any authority to bear
CtUra;nitj.

Tne suprerce court of Massachusttts,
in ui4 of Luce vs. Mavo?w, li
tiray, Sd, :n syeakicg of tre power cf
acaavasmsg ujard. zy;

ihey are uot mado a judicial tr.hu-na- l
nur autfcorutfd to dee ds upoa the

validity of tne election m aay other
miie than by aa tun matron of the
rtlurus mad to them according to law.
They are nut rfqurej ur a Ji'rwr.zrd to
bdar w.taJS5-- s or we;ga evideoca. They
fcave do tower to fud for ptrstxis or
papers. If one result apixar upon the
returns and another U the real truth of
tne c, they tau only act upoa the
former."

This rule, if one result appears upon
tho return and another is the real
truth of the ca, you can oaly act
ujuq the former, is aitirmel br Justice
Gray, cow of the Uuited States su
prkiiic court, then of the supreme court
of Massachusetts. ia the case of Clark
?. Board, P--tt Mass. '2iL

Calhnz attention again to the lan-

guage of tha statute:
You are "to open the ballot boxes

make a recount thereof,
make correct and full returns,
showing the whole number if votes

given and then
the ballots to the re?pcChve

boxes."
Not Act Judicially.

You aro simply to ascertain the whole
number of ballots there are, now, at
the time you are making the recount, in
tne boxes and for w houi cast. This num-t- r

must be the result of a pure in
titfx.ble, mathematical calculation.
You have no discretion whatever in
the matter When you have done this
and made your report, you have per-
formed your whole duty, anything less
wouia not sunjce.anytmntr more wouiu
be an inexcusable usurpation of au
thority on your part.

In this connection permit me to call
your attention t the decision of our
own supreme court giving a construc
tion t act No. "03 ot the session laws
of 1337. Y'ou will recollect this act
providea for a recount before a com
nuttee in the probate court, ot the
ballots cast at election. The duty im-

posed bv this act upon such committee
as to tne recount ot the ballot is in sub
stantially the same language as that
used iu this section under which you
alb now acting. It is this. "Upon the
day and place specified in the order
the boxes snail be brought Pel ore the
board of examiners and opened,
and the ballots therein shall be counted
by said board, and said board
suall make a statement in writing of
the result of said count. After
tho ballots are counted they shall be
placed back in the boxes and seated up
by said board."

The court, Justice Champlin speak
ing for it, says:

"We think it plain that the
investigation is confined solely
and exclusively to ascertaining
the number of ballots which are
contained in the ballot boxes for the
person whom the canvassers have
"declared elected and the opposing
candidate. The act does not contem-

plate that the boaid of examiners shall
take testimony relative to any fraud
committed by the board of inspectors
or others, but the duties prescribed are
purely ministerial and confined as
above stated to a recount of the bal-
lots." Andrew vs. Judge of Probate,
74 Mich., 235.

Supreme Court Oeelsloas.
This decision but reaffirms the prin-

ciple announced tn an earlier decision
made by the same court (Attorney
General vs. Canvassers, 04 Mich., till),
where Chief Justice Campbell speaking
for the court says:

"The law imposes upon them (the
canvassing board) the single and spe-
cific duty of cauvasing the votes certi-
fied by the election officers, and certi-
fying the number of votes cast.
Ihey are not a judicial nor quasi-judici- al

body. They are not a per-
manent body with administrative func-
tions. They are created for a single
occasion and for a single cbject.
They have no means given then
to inquire, and norighttoinquire.be
yond the returns of tne local boards.
They have no right to raise outside
issues to decide taemselves or to ak
us to decide. When they have figured
up the returns exactly as handed over
10 them they have completed their
lark and exhausted th?ir power."

The saiuo court in 1S00 again says:
"The duty of a loard of canvassers

is Durely clerical." Coll vs. Canvas-er- a,

3 Mich., 370.
And reaihrms tnis in April, 1332, in

the cae of Met Juade vs. Ferguson, 51
N. W. lw, 107-- :: "Their duties are
purely minister.al and clerical.

In the cao of Attorney General vs.
Parstow, 4 Wisconsin, 719, the su-

preme court of Wi.oonsin eay
ttiat the canvsM.ng oQicers "are
to add up and certify by calcula-
tion the number of votes given for
any otlice: they havo no discretion to
bear and take proof as to frauds, even
if morally certain that monstrous
frauds have been perpetrated." In
the c of Morgan vs. (juaokenbiish,
Zl ParU, 11, the supreme court of New
Y'ork held "that it was the duty of the
cr.vMing board to canvass the re-- t

irnsand Of cure the result, and that
ttvs was a pure'y ministerial act. They
are jndges ot nothing and not allowed
to receive e;dnce of anything outside
of the returns themselv-s.- "

Ar MtnUtertt.1 nmrers.
This proposition, that cnvingrxards and returning judges are minis-

terial ' tlicers ponoMing no discretion-
ary power, has been settled by the

court ia neatly etery stste. Mc-tra- ry

on Klectictis, tmrd edition, page
1V, and ces there cited.

Just ce Prewer, now cf the United
utfs court, then one of the

judges ol the supreme court of Kan,
in the c:ief I.r-r- is vi. rommiss oners,
IS Kahs. P". ues tn s iancus&re:

lt i a common error fir a canvas-in- g

hoard to ovf ret mate its powers
whenever it is figt'd that illegal

ote have U en rec eived, or that thrc
were other fraud ult ut conduct and prac-- i

c-- s at the electors It is apt to ir.t.
agine that it is it- - d ity to in-- ) l re into
t?u alleged frauds ai d dend tipoti
th !esl;ty of the totes. Put this is a
mi-tak- e. Its duty is alrm-s- t wholiy
ministerial. It i to. tak the rt'irix
as pivle to tlen from th d PTerent
vot iiiz precinct, add them up and d- -

n
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GARDIIiER & BAXTER.

CAN NUT COUNT 'EM

Stray Votes From Plainfield
and Paris Are Debarred.

AND MAY NOT BE CONSIDERED

la tha Congressional Rtcount Mr. Fits

GciaM'a Opinion aai YcstcrJay'a
D cum;oq-N- :w of Rscouat.

Job a C. F.U GeraM'a opinion, iub-t-o

t&e recoyat committee yes-terJA- V,

was to the ciTect that the stray
votes fiuui Plaiarie.d aai I'svn should
nut bi recounted by toe co mm a tee.
Tti committee late in couoiLg to
order, la troat of Chairman Beoja
ma lay large scaled envelope con
taming the opinion submitted by Mr.
Fax tier ld by order of the chairman.
Tu latter stated the situation to b

that Mr. Launiere bad moved for tha
counting ot tht eight questionable
vote froru Plainneld, and that, pend-
ing the decision as to said totes and
the two stray votes from l"ans, bo had
requested Mr. FiU Gerald's opinion,
Yvmch was then read, aa follows:

Ir. I'tla UartUd'a Uplalo.
John I'.eajaniin, Cnarman of Com-

mittee appointed by iioard of County
C nvar:
You t my opinions upoa tha fol- -

lowuig utiOuS:
."Mas your committee) any right to

rount and canvass ballot which are
not found by them in tha ballot boxes
when such boxes ara not brought bo
fore ttie committee?"

You also elate that in the township
of i'iaiuneld toe ballots in tha box are
eight short of the poll list and of the
number of votes cast aa set forth in the

facial return; and that the count by
your committee shows eight votes lees
lor Mr. Richards n than the return and
tally sheet in the box showed; and that
the tally sheet in the box showed that
eight straight people's party votes bad
been cat and counted for Mr. Richard-
son, and that upon examination of the
ballots in the box these eight tickets
could not be found. That two of the
election board of the township, after
your committee had counted the ballots
In the box and the shortage was dis-

covered, appeared before your com-
mittee and produced eight people's
party ballots with Mr. Kicbardeon's
tiame thereou for theotnee of congress-
man, and made affidavit that sucn
ballot were found, by the township
can visaing board, when they canvassed
the bailois cast at such election, in the
ballot box among the other ballots cast
and were counted by such board; the
adavit further stating that when the
township canvassing board completed
the canvas and returned the ball ts to
the bo 1 and locked and sealed sucn
box tries eight ballot were by mistake
aad oversight on the part ot such
Inward overlooked and not returned to
the box.

You then ak: ".Shall these eight
votes be counted or shall Mr.
KicharJson be credited with
right more than toe ballots
actually found in the box showed?"

You Iso state.
"In the township of Paris the ballot

in the box are two abort of the poll
int. Affidavits have been tiUd show
ir:g thtit the tailots were voied, but
were mislaid by the inspectors during
their count, aud were not returned to
the box. and tuat such I allots are now
produced and identified by such aSida
Tits."

And you ask:
?hil thru two votes be counted by

the committee?"
Th stibtance cf your inquiries, if I

understand thm correctly, ;:
"Have your any right, m

niakiiig tiii rHount of lu
count Any lialiois other than such as
aro actuary found by then, m the bal-
lot bo,"?'

AxthArit mt th atate.
Tlif on; utnvrity wbivh you have

is such s is expressly givm you by
statute. The statute, after providing
tha imnnr of your appointment, then

f-cri- b, in tn fallowing Inz
what the committee snail do., 4'a:d
romuuitef shall, id som public pUc,
where such candidate anit thesr coun-
sel may b-- present without
u:n-cer- delav, proceed to open
toe t allot toies and to make a

thereof a to such candidates,
aod tuAke rbrrsct ar.d full returns in
xvr.tHig under tur band to Mil
bori, showing the whIe uumtfr of
ioim j.ven, t.ie name of the candi-
dates and t! number of voles given to
each written out m words and ficures
a ujn ti ballots. committee,
npm uiaa.ag such recount, shall at

no return the ballot to their
boi-- s, carefully fssten and

.al tn sm aad del vr r them to the
ul oer h if the care and cusbi-J- f

t: erof.'' La s Hs;, ps;e :3.
I'n -r th s st:,ite your dnt.fS as a

cMi'itte r msn ter:ai nniy and not
in any sen jiiiirut. You have no
jowr U compel the stten iacn of wi:-n- --

!for TO'i mr to tul for per-
sons or jraprr. Yon ar not auihor.W
t t r e Uence.

Y ni Dave no r ht to invet'2te
whether anv of the taiot wiuch vnu
Cn 1 n th boxes have been unlawfully

t or nJt, nor whether ttre srets;
lots not now in the Uxes wh.ch should
l j lsf t therein.

Neither have you any r ht to inve..
t.iste tiie qnenon of fsct whether
tie eiiht balU ts from Pismnehj ,vj
tn two from Pane wre or sr not

vrte!. found in th rts br
f, elect on Nard, ca3va-n- by them.
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Soldiers' home; that said votes were
numbered according to tbe poll lists
and marked by pasting a slip of paper
on the ballots and stating that the
voters of said ballots were not resi-

dents or legal voters. No action was
taken on the affidavit and Mr. Benja-
min ordered the clerks to proceed to
compare the tally sheets and notes
thereon together with tho ether com-

mitteemen.
At 5 o'clock this work was com-

pleted and found O. K. The chairman
announced that the committee would
stand adjourned until Wednesday at 9

a. m. Mr. Launiere thought there
should be a meeting today but yielded
to tomorrow. The canvassing board will
meet at 2 p. ni. tomorrow to receive the
committee's report.

The Iinmeulato Prospects.
Mr. Turner and the other democrat

profess confidence that the board will
"do the square thing" by recounting
tho Plamtieid ballots. They sav that
Supervisor Hyde, a republican member
of the PUinlulu board of inspectors is
doing his best to induce other lepubli-can- s

to count them; on the other hand
it is c aimed that the board cannot
legally do otherwise than to accept and
adopt the comr.mtee s report. At anv
rate the democrats will raise several
juestions for solution by the board,
provided it will consider them.

The results of tne recount footed up
yesterday give Richardson a plurality
of 36) in Kent county as asram-- t C37 on
the original count, not esti mating tbe
votes in question. The totals are:
Belknap 12.315
P.ichardson 12,701
Cluto 1,354

ot connted 921

Total .... 27,291

Flour is now cheaper than it has
been for many years. The celebrated
."Lily Wnste ' is warranted to give sat-

isfaction, and if you ordtr cf your gro-
cer quickly you will get a valuable
new pocket guiJe of Urand Ksp-.d-

free. Valley City Mii.lino Co.

Great Curtain Dale.
Vol;ht, Herpolshe mer ,k Co., are

giving the Urties some grat values this
week in lare curtains and port'erres.
1 hn stock is one of the largest and h st
asrted hi western M icing rt and the
numerous styles and pittprns are new
and rery attractive. Ladies are row
alTor Jed a rare opDorttinity of evcunng
house-- decorations at greatly reduced
figure. t

BEST BILL OF FARE
- - roR - -

THE BABY.
II rKF.4Arr.4sr.
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M-rrZ-
.

u4t r-- L
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questions bad all ben disposed of. ex-

cept the ones referred to Mr. Fitz-Geral- d.

idr. Launier wanted bis question
put, hut Mr. Pnjm;n refurd to put
tu question notw,thtanilin Mr. Km-mo-

had eecondrd it, thus indicating
that th decis.on of th chair as to to
p hit of order woul 1 be overruled.

n- l,es One,
Mr. Launiere thn put the qiet on

himself wh eh prevailed by the two
vote, an l amii ronsiderahle hubbub
li.e clerks were ordered to str.ke out
the tally referred to, thus reducing Mr.
pelknsrs gain of 2 to 1,

Mr. Tsfgsrl wanted th matter re-
ferred to Mr. FitGerald to arrnart
whether ihe rp;nsi ?e hwti fefrrrei
t the ras in point, and if not what
iiisor nior would m 'ieh a re,but h;a protest was w thout efWt.

The rMnil- - rfetre f to bf Mr. I'm-man- s

wr found on tef;;j he t ,,f
rth the c!r fc, an I th tally for th
rt - wa efaserf lst:i.f

Mr. peiknap'a g,n 1 mtd f 2.

aftr 'M rf tnftir-r-- al f'aH Mr.
rfoo- wsntM fo know if htr sr
anr other pfeeirwt whr t iim
erreeied th rvdj bls If o h waM.)

riif "tfn to ?' tki ' "l Ihero.
NV.tctr irtso t,

Mf. tnfnef rf'rvJorod So ef? fav-.t nf
r. r.-f- a atst-.ft- f b
hv1 chtl.'vftgpJ IH tet tt! at tb

1 ,d

s& w - ;ri --
i

Mil I I V sa

W F. MATTOCK k CO..
V-- -' Jnetsi I?t!n Street.

Upaclsl:i7iFLTnilL'ron:p3ll:7
k fee- - et at ! ttrt ra w, f. fisi.a a cs.1t

ZEIRLEVH &CAnSTEC

t3 Iloartrc LtrccU

W:b r.l,--l r' ff m4 tK
tt is eul Vf --s as) M ssetiae'l saU- -

4 imp tleta sea aai 3.
icd m Millions of llozic34o Iti SundzzCi


